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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 03/13 

                                U/S 447/323/354/506/34 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Md. Abdul Kasem and ors….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain Ld.APP 

                      For Defence…Sri B.B. Biswas, Smti B. Saikia, Ld. 
Advocate 

Evidence Recorded on: 19.8.13, 1.10.13, 20.6.14, 2.9.14, 15.7.15 

Argument heard on: 15.2.16 

Judgment delivered on: 19.2.16 

                                                    J U D G M E N T 

1. The prosecution’s case, as revealed from the FIR, is that on 1.1.13 at 

about 7PM, the accused persons, namely, Abdul Salam, Bodiuj Jamal, 

Kasem Ali and Abul Hussain, had tried to assault her. Further, on 

02.1.13, at about 5:30AM, the accused persons had outraged the 

modesty of the informant, assaulted her and also threatened her of 

dire consequences. Hence, the case. 

 

2. The informant had lodged the FIR on 2.1.13 at Sootea P.S , where it 

was registered  as Sootea P.S Case no. 2/13 u/s 341/354/325/506/34 

of IPC. After investigation, the charge sheet u/s 447/323/354/506/34 

of IPC, was filed against the said accused persons. The particulars of 

offences u/s 447/323/354/506/34 of IPC are explained to the accused 

persons, to which  they pleaded not guilty and claimed to be tried.  

3.  The prosecution has examined 6 PWs, including the I.O. The M.O 

could not be examined, because as per report, he had expired. The 
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accused were examined u/s 313 CrPC. The defense has not adduced 

any evidence. Heard arguments. 

 

4.  POINTS FOR DETERMINATION: 

a) Whether the accused persons, in furtherance of their common 

intention, had committed criminal trespass into the compound of the 

house of the informant? 

b) Whether the accused persons, in furtherance of their common 

intention, had voluntarily caused hurt to the informant? 

c) Whether the accused persons, in furtherance of their common 

intention, had outraged the modesty of the informant? 

d) Whether the accused persons, in furtherance of their common 

intention, had criminally threatened the informant? 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, in her examination in Chief has stated that she is the informant 

and she recognizes the accused persons. She has stated that the 

incident had occurred about 8 months ago at about 6 PM in the 

evening. At the time, she was alone in her house, when the accused 

Bodiuz Jamal, had entered her house by breaking the door. The said 

accused had beaten her with a stick after breaking the door. The 

other accused persons were waiting outside her house. The accused, 

namely, Kasem Ali, Abdul Hussain , Ali Haider, had torn her clothes 

and threatened her that they would kill her. Thereafter she had raised 

hue and cry and when people from the neighbourhood came, the 

accused persons had fled from the place. She also stated that she had 

lodged F I R, where she had put her thumb impression. 

6. In her cross examination, she has stated that the accused Abdul 

Salem is the brother of her father-in-law and other accused persons 

and his sons. The accused persons had lodged a case against her, and 

that case is pending. She has denied that she did not state before the 

police that the accused Bodiuz Jamal, had assaulted her by breaking 
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the door of her house. She also stated that people from her 

neighbourhood such as Hasen Ali, Mozidan, Ainul Ali, Sufia Nessa etc 

were present at the time of the incident. She stated that people such 

as,  Rahmat Ali, Badsha Mirja, Cham Seikh, Patrab Seikh etc and 

reside near her house, but they didn’t come on in the occurrence. She 

also stated that her FIR was written by the officer-in charge of the 

police station. She stated that she knows what is written in the FIR, 

which was lodged in relation to incident that took place in the next 

morning. She denied the suggestion that the accused persons did not 

assault. 

7. PW 2, Musstt. Imona Khatun, in her examination in Chief has stated 

that she knows both the sides, who are her relatives. She stated that 

the incident had occurred about 4 months ago. She does not 

remember the date of the incident. Her house is situated near the 

houses of the informant and the accused persons. The incident had 

occurred at about 3 PM. She had heard noise. After hearing the noise, 

she came out and saw that the accused persons, namely, Abdul 

Salam, Kasem Ali, Bodiuz Jamal and other accused persons were 

beating the informant in her house. When people from the 

neighbourhood came the accused persons had left the place. At that 

time the informant was alone in her house. She also stated that she 

had put an end to the fighting and had seen wounds on the body of 

the informant. 

8. In her cross-examination she has stated that there are houses of 

other people in between her house and the house of Mahmmad  Ali. 

She stated that she came after hearing noise in the house of the 

informant. She has also stated that she has seen the accused person 

beating the informant after breaking the door of her house. She has 

stated that she had chased the accused away after putting an end to 

the fighting. She has also stated that there was no enmity between 

the two sides prior to the incident and she does not know whether a 

case was lodged against the informant or not. She has denied that 
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she did not state before the police the accused persons had broken 

the door of the informant’s house. She denied that she had stated 

that there was enmity between both the sides. She has denied the 

suggestion that she has not seen the incident and that she had 

deposed falsely. She has also stated that about 100 people had 

assembled at the place of occurrence, such as, Hasen Ali etc. She has 

stated that she has seen wound in the hand of the informant. 

9. PW 3, Motijan Nessa, in her examination in Chief has stated that she 

knows both the sides but she does not remember the date of the 

occurrence. The occurrence had taken place this year about 2 months 

ago, at about 5 PM in the evening. She was present in her house at 

the time of the incident. Both the sides are her neighbours. When she 

came to the house of the informant after hearing noise, she saw that 

the accused persons were beating the informant. The people from 

neighbourhood came and stop the quarrel. The informant had told her 

that she had sustained injuries. 

10. In her cross examination, she has stated that her house is situated 

near the house of the informant and she came to her house after 10 

minutes of hearing the noise. She had found an assembly of many 

people and place of occurrence. People namely Nunja, Farija, Badsha 

Mia were present there. She stated that she has  seen  the accused 

persons  beating the informant. She does not know if the accused 

persons had lodged a case against the informant. She denied that she 

had stated before police that the accused persons had lodged a case 

against the informant. She stated that she did not state before the 

police that the incident had taken place at 5 PM in the evening. She 

denied the suggestion that no such incident had taken place and she 

had deposed falsely in the interest of the informant. 

 

11. PW 4, Mohammad Ali, in his examination in Chief, has stated that the 

informant is in his wife and accused persons are his relatives. The 

incident had taken place about one year ago. At that time, he was not 
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present in his house. He had gone outside the market. When he 

returned back, he came to know that the quarrel had taken place in 

his house. He saw his wife lying on the ground with her clothes torn 

off. He came to know from his wife that the accused persons , 

namely, Bodiuz Jamal, Ali Haider, Kasem Ali ,Abdul Salim and Abdul 

Hussain had assaulted his  wife by holding her hairs. The accused 

persons had torn off the clothes of his wife. He also stated that the 

accused persons had entered into his house by breaking the door. 

 

12. In his cross examination, he has stated that he has not seen the 

incident himself. He also stated that the accused Abdul Salam had 

lodged a case against them. He denied that he did not state before 

the police that he saw his wife lying down on the ground and her 

clothes were torn of and the door was broken. He denied that he did 

not state that the accused persons had beaten his wife. He stated that 

there was previous enmity between them and accused, Abdul Salam. 

He denied the suggestion that he had deposed falsely. 

 

13. PW 5, Sufia Khatoon, in her examination in Chief, has stated that she 

knows  the informant and the accused persons. She stated that the 

incident had taken place in the year 2013 in the evening. She was in 

the house when the incident had occurred. She came out after 

hearing noise and saw that Abdul Salam, Ali Haider, Abdul Kasem, 

Abul Hussain and Baidiya, were beating the informant. The accused 

persons had assaulted the informant after entering her house. The 

informant fell down and had sustained injuries on her chest and waist. 

When the informant had gone to lodge a case, the accused persons 

had also lodged a case , and scolded her.  

14. In her cross examination, she has stated that she had seen the 

assault by her own eyes. She has denied that there was enmity 

between the informant and the accused persons prior to the incident. 

She stated that the informant had gone to lodge the case in the 
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morning. She also stated that she is informant’s aunt. Her house is 

situated one house away from the informant’s house. The house of 

Rahmat Ali, is situated between her and informant’s house. Rahmat 

Ali is not related to them. She has stated that blood came out from 

the injuries but later on she stated that there was no blood. She also 

stated that police had enquired the matter from her. She denied the 

suggestion that she had deposed falsely for the benefit of the 

informant. 

 

15. PW 6, MrTusheswar Baruah, in his examination in Chief has stated 

that in the year 2013, he was working as ASI of police at Sootea 

Police station. At that time, the officer-in-charge of the police station, 

Mr. Graga Narayan Borah, had received the FIR, from the informant, 

Aklima Khatoon. Exhibit 1 is that the FIR. The case was registered and 

he was given the duty to conduct. After getting the responsibility he 

went to the place of occurrence. He stated that the injured had taken 

treatment herself. He had drawn the sketch map of the place of 

occurrence and had taken the statements of the informant and the 

witnesses. The accused were released on bail as the officers were 

bailable. The medical report was collected. Exhibit 2 is the medical 

report. After conducting preliminary investigation he had submitted 

the case diary the officer-in-charge. The officer-in-charge of the police 

station had filed charge sheet against the accused, Abdul Salam, Abul 

Hussain, Ali Haider, Kasem Ali and Bodiuj Jamal, under section 

447/323/354/506/34 of IPC. Exhibit 3 is the charge sheet and exhibit 

3(1) is the signature of Garga Narayan Baruah, which he can 

recognize. 

 

16. In his cross examination, he has stated that the incident had occurred 

in the morning of 2/1/13 and in the evening of 1/1/13. The FIR was 

received on 2/1/13, in the daytime. He has stated that no information 

was received in relation to the incident that took place on 1/1/13. He 
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had headed for the place of occurrence at 1 PM. The distance 

between the place of occurrence and the police station was 4 KM. He 

had reached the place of occurrence at 1:30 PM. He had not taken the 

statements of all the persons who resided near the place of 

occurrence, as mentioned in the sketch map. Rather he had taken 

statements of some of them. The accused number 1 to 4 are the sons 

of the accused number 5. He had collected the medical report through 

the requisition. 

 

17. He has stated that PW1, Aklima Khatoon, in her statement before him 

did not state that the accused, Bodiuz Zamal, had entered her house 

after breaking the door. But she had stated that the accused had 

entered her compound. He has also stated that PW2, Imona Khatoon, 

has not stated before him that the accused persons had broken the 

door of the informant’s house. He has also stated that this witness 

had stated before him that there was ongoing quarrel between the 

informant and the accused persons prior to the incident. She had 

stated before him that the incident had taken place in the evening of 

the previous day, and  not in the morning on the next day. He has 

also stated that PW4, Mohammad Ali, did not state before him that 

when he is determined to his house he saw his wife lying on the 

ground and her clothes were torn off. He denied the suggestion that 

he did not conduct investigation properly. He denied the suggestion 

that the charge sheet was filed due to mistake.  

 

APPRECIATION OF EVIDENCE: 

18. The PW1, in her evidence has stated that on the day of occurrence in 

the evening, the accused, Bodiuj Jamal had entered  her house by 

breaking the door and assaulted her with a lathi, and thereafter, the 

other accused persons had torn off her clothes. PW2 and PW5 have 

stated that they had seen the accused persons assaulting the 

informant.  
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19. On a careful analysis of the evidences of the PWs, I find it unsafe to 

rely on their testimonies for coming to the conclusion that the guilt of 

the accused persons has been proved beyond reasonable doubt.  

20. On a bare perusal of the FIR , it is clear that the informant has 

mentioned, therein, two alleged incidents. One which allegedly took 

place on 01-01-2013, at about 7 PM, when the accused persons had, 

allegedly, attacked the informant and tried to rape her in the absence 

of her family members, and the accused persons had fled away when 

people from her neigbourhood came to her rescue. The other incident 

relates to one that took place, allegedly, on 02-01-2013 at about 5:30 

AM, when the accused persons had outraged her modesty and torn 

off her clothes. 

 

21. However, in her deposition before Court, the informant had only 

stated about the incident, which allegedly had taken place in the 

evening time. So, it can be inferred that she was referring to the 

incident on 01-01-2013, but she was silent regarding of occurrence of 

any incident in the  next morning. If we go by the FIR, the informant 

has stated that the alleged incident of outraging  of her modesty and 

tearing of her clothes, had occurred on 2.1.13 in the morning, and not 

in the evening time. But in her testimony, she has stated that such 

incident had taken place in the evening. Hence, there is contradiction 

between her testimony and her statement in the FIR. The time gap 

between the alleged occurrence and the date of deposition in the 

Court was not that much to make the informant forget about whether 

the incident had taken place in the evening or in the morning. The 

informant, in her cross examination, has stated that she had lodged 

the FIR, based on the incident that took place on the next day 

morning.  But, in her examination in chief, she has stated about the 

alleged incident in the evening. Thus, the basis of the prosecution’s 

story is unclear. 
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22. Moreover, the breaking of the door of her house, was not mentioned 

in the FIR. From the FIR that it is clear that it was lodged , 

immediately after the alleged incidents. Hence, the alleged incidents 

were fresh in the memory of the informant. Therefore, mentioning 

about door breaking by the informant, in her testimony, appears to 

me as an exaggeration and afterthought. It appears that the 

informant herself was not clear about which incident she was referring 

to. This creates a doubt about the veracity of the testimony of the 

informant. 

23. PW2 , PW3 and PW5, who have claimed to have seen the occurrence, 

did not state that the accused persons had torn off the clothes of the 

informant . Hence, the testimonies of PW2 and PW5 are inconsistent 

with that of PW1.  Moreover, they have come out of their house after 

hearing noise. PW3 has stated that she came after 10 minutes of 

hearing noise and PW5 has stated that she was in her house when the 

incident had taken place. Hence, their presence at the place of 

occurrence, at the relevant time, is doubtful. PW4, who is the 

husband of the informant has stated that he has not seen the 

incident, but he found his wife lying on the ground and her clothes 

were torn off. But the I.O. has not seized any clothes. Moreover, no 

other PWs has stated about it.  

24. Another factor, which needs to be considered is that there was 

previous quarrel or enmity between both the sides, as stated by PW4, 

the husband of the informant, and the informant herself, has stated 

that the accused persons had lodged a case against them. This gives 

rise to the possibility of afterthought. 

25. PW2, has stated that she had seen the accused persons breaking the 

door open and assaulting the informant. But, the I.O. has confirmed 

that PW2, Imona Khatoon, did not state before him that the accused 

had broken the door.  

26. From the above discussion, it appears that testimonies of PW1, PW2, 

PW3, PW4 and PW5, are not wholly reliable as well as not wholly 
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unreliable. Hence, for reliance on their testimonies, corroboration by 

independent evidence is needed. The medical officer could not be 

examined, and hence, causation of injury to the informant is not 

proved. 

27. In the light of the above discussion,  I come to the conclusion that the 

prosecution could not prove the guilt of the accused persons,  u/s 

447/323/354/506 r/w Sec34 of IPC, beyond reasonable doubt. Thus, 

he is acquitted of the charge u/s 447/323/354/506 r/w Sec 34 of IPC.  

28. The judgment is pronounced in the open court on this 19th of 

February, 2016. The judgment is prepared under my hand and seal of 

this Court  

29.  The bonds shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

30.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur. 
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                              ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION 

EXT1: FIR 

EXT2: MEDICAL REPORT 

EXT3: CHARGE SHEET. 
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